Arbitrationfrom/aUAELegal Perspective

By TonyMaalouli

Dubai'sOpropertyJandconstructionJmarketllisClboomingas[world ¢lass
projectsCarelbeingllaunchedbylinnovative property developerswiththe
helpOorUassociationJoflJinternationalJcompaniesJandoperators.[JThe
numberlofl suchlconstructionlprojectshasdramaticallyincreasedlinlthe
UAE,JandJDubailinOparticular, JwhichDhas[inevitablygivenrise[Jto
significantthumberslofclaimslanddisputes,[mainlybetweenlcontractors
andUemployers.JSuchldisputes,JarisinglloutJofIconstructionlIcontracts
predominantlylsetfoutlin[FIDIClor(similar[forms,larelgenerallylsettled by
wayl] of(] arbitrationl] held[]in[l thell English(1language,[] with[] specialist
arbitratorsfappointeddueltoltheltechnicallhaturelandibackgroundlofithe
aspectslinvolvedandparticularsiofftheldisputes.

I'TAdvantagesthat/Arbitration Offers

1M ThelInegotiation[lof(lanyllinternational’contract’'should[lincludela
thoroughUdiscussionCof JdisputeresolutionIprocedures.ArbitrationChas
graduallyll becomel] al] popular] disputel] resolution’] model] in[] many
jurisdictions,[including/the[UAE.In[fact,[inView[of(themanyladvantages
thatlarbitrationoffersiloverllitigationinlithellinternationalllarena,llsuch
clauseslshouldbe delrigueurinostinternationall¢contracts.

2T Forlbusinessmen,litigationlin[lanyllcourtllis[rarelylallcomforting
prospect.[Inlthelinternationalcontext, the[usuallburdensCandtriskslof
litigation[] arel1 compounded[! byl thel] unfamiliarity[] of(] foreign[1 laws,
procedures,landJjudges,JthellfearTJofUpartialityllandOthe[Jnecessity[of
entrustingltheldisputetoforeigni¢counsel.

3T Contrastthat[with[theperspective of( thelclientfwhoselinternational
disputel will[bellarbitrated. Thelclientllcan belrepresented by his[lown
counselllandneednotobtainforeigncounsel, arbitralproceedingswill
likelylTbellin[thellanguagellofl the ‘agreementllandthellclientwill[Thave
substantiallinvolvementlin(thelselectionlof(thelarbitrators.[Thelprocesslis
clearlylImoreJaccessible[Jand [ expeditiousl] whenlJcompared ] with[lthe
alternativeofforeign/judiciallproceedings.
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411 Arbitration[ further(] ensures] all neutral(] forum[ and[ impartial
administration.[Problemslof(personaljurisdictionfandlservicelof(process,
oftenlobstacles/inlinternationalllitigation,larelavoided.

SMInOcontrasttoltheJformallproceduresof(InationallllegalIsystems,
internationallarbitration(procedureslarelless(tigid, [permittingtheparties
toladjustiproceduresitoltheparticularidemandsloftheirldispute.

6[TInternationallruleslcombinelcivil[landlcommon(llawJapproacheslto
evidencelgatheringllandJotherCissues. JThis[Iblended Japproachusually
entails[reasonablellimitationsCondocumentexchangesandtheuselof
witnesslstatementslinstead[ofldepositions,[fesultinglinmorel¢costleffective
proceduresforiprerhearingldisclosureland(discovery.

7T Arbitrationltules[grantlarbitratorsCbroadpowerswith[respecttolthe
conductloflthelproceedings.

81 Thel groundslupon whichlarbitrationawardslmayl belchallenged are
usuallylimited, ‘andlawardsmaylhotbelchallengedlon/themerits.

II[TArbitration Laws/in theUAE
(BrieflOutline)

UnderUAEawslinleffect,[arbitrationlisgovernedandlregulatedbylthe
UAET[Civill Procedures Codelof(11992. For[thelinterestofl clarity, Tl will
attemptltolgivelabriefloutlineloflthe#elevantprovisionsiofithelcodelinlthis
regard.

100Thelarbitrationlawardmust/beltenderedlinthe(UAEforlittobeldeemed
tolbelalocallawardlotherwiselitiwill(betreatedlaslaforeignlawardand Wwill
belsubjecttolthetulespertainingtolthelenforcementlof foreignarbitral
awards.[TSuchltrulesayluponlthelpartylapplyingfortheenforcementlof
anlarbitrallfawardltheldutylofl provingthelexistence offanlagreementlto
referithell caseJtoJarbitration, JthatthelpartiesTThave Jbeenproperly
summoned,that(thelawardlislénforceableland(thatlitidoes/thot[violate the
publiclpolicyofl the[TUAE. [T AlllIclaims[mustlgo[ throughllachannelllof
legalizationand[belnotarised[ /by 'the[TUAE'Embassyllinthellcountry
concernedlandtheMinistrylof(Foreign/Affairs(in(the[UAE.

2[T1tlAstolbenotedthatthe[UAEis[nhotlyet alparty[to[the[New[York
conventionlonltheEnforcementlofl ForeignArbitral[Awards. Hence,[itlis
importantforlalpartylpotentiallylinterestedlinlenforcinglanarbitration
awardlagainsttUAEbased [ entity[ or[assets, tolavoid[agreeinglalforeign
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arbitrationlclause.[However, thereCaresomel[bilaterallagreementswith
certainlIcountries[makingl enforcementof arbitrationlawardslissuedlin
thoselcountries(possible.

3T Thelarbitrationlclauselorlagreement shouldspecifyltheltules[under
whichtheJarbitration[Tproceedingslishouldlbeliconducted. Forllalimore
effectivelsupervisionandconductloflarbitrationproceedingsheldlinlthe
UAETJitlis[advisablelltollagree[tolllocalllrules.IThis[willfacilitatelithe
certificationloflthefaward [bythesupervising[bodylandsubsequentlylits
authenticationthroughthe(UAECourts.

4TAnlawardrenderedbylanlarbitratorlis[finalland imayhotbelappealed
against.[THowever, forthelawardltol belenforceable the awardlimustibe
ratified[bylalUAElcourtwhichléxamineslonlyltheformalitieslinvolvedland
doesnotl review[ the merits of theaward. [ Theljudgmentorderinglthe
enforcementof( theJlaward Cmay, Thowever, beJappealedlinthe normal
coursellofllappealing[lalljudgmentTunless(Ithellpartieslexplicitlyllagree
otherwise.

S[MSpecialllnotell(As[forithellsubstantivelllegalllframework(relevantito
constructionfdisputeslinthe UAE:

a)Articles[870to[896[ of( the [UAE[ Civil[ Law[ No.[2[0f[11987(the *Civil
Transactions Law”)[ relating[tol‘lconstruction works,las[well[las[general
principlesformthelbasislof(thellegal[framework(telatingtolconstruction.

b)[InlCaddition,thelprovisionsloflfthe[UAE[Commercial[Transactions Law
No.18[6f11993,(thefCommercial[TransactionsLaw”) wouldlalsolapplyto
thellextent[that[theparties[tolalconstructionlclaimlcanbeldefinedlas
traderslcarryingloutlcommerciall businessinlaccordancelWwith[Articles[6
and1 1lofithefCommercial[Transactions(Law.

c)[SpecialisedllawslandDecrees(TIsuchlasLawNo.[(0) [0f[1997 relating[to
contractsiwith[Government/Departmentsiin/the(Emiratelof(Dubai).

III'TLegal Issues
AlInterim[Reliefland/PartiallAwards:
10Interim[Relief:[Therelis[frequently’alcompellinglheedltolseekinterim

relieflinlconnectionwithlarbitration.[Whenthelarbitralltribunallisfully
constituted, lmostlofl thelarbitration[rulesandmodernlarbitrationllaws
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empower| thelarbitratorstolgrantlinterim/telieflsuchlas conservatorylor
provisionallmeasures.

Althoughlthe[UAE[ Civil Proceduresl Codel remains/silentlonlthislissue,
however,inllinel with[Egyptianand[Kuwaitil jurisprudence,thel Dubai
Courtlof Cassation[upheldthatlintheabsencelof the parties’mutual
understandinglin‘the Arbitration[Agreementltolempowerlthelarbitrators
toissuelinteriminjunctionsJandorders,suchlpowersshalllnotlIbe
recognizedfor(thelarbitrators.

Moreover,laltaselstudylshows/thatltheDubailCourtlof(Cassation[upheld
onlvariousloccasions[that[arbitrationisCanlexceptionalwaylofl dispute
resolution, restricted to[whatlthepartiesispecificallylagreed withtegard(to
referringtheldisputeltothelarbitrators.

Inlfact,las[welnotedearlier,anlinterimor[partiallawardis[an award
renderedlinlthelcourseloflthelarbitrationprocedureaddressinglmatters
whichforvariousOreasonsineedJtoJbesettled DatJalratherearlyJor
preliminarylstage,Tandmaylbelconsidered as'final' lin[tespectof(matters
whichlitldetermines.

20PartiallAwards:(Inprinciple,([UAEdawsldomhotprecludethelrecognition
andlenforcementloflalpartiallaward,[i.e.[anfawardlinwhich[partlofithe
disputelisifinallylresolved. However, the[UAEis[a[youngjurisdiction,land
thisimatterhasotlbeenéxamined(bylorfested in UAE[courts.

Inralllcases,thelissueloflthelenforceabilityloflalpartiallawardshouldbe
dealtOwithinOlightDofJtheOparties’Crecorded Junderstandinglastolthe
Arbitrationfermslandiconditions.

Inifact,lalthoughlanlawardtenderedbylan(arbitratoriisifinallandmaymot
belappealediagainst,[however, for[thelawardtolbelenforceablethelaward
mustbeltratified TbyCalUAEcourtCwhichexaminessuchan[Jawardon
specificlprocedurallgrounds. Theselare(setloutlin[Article[216lof(the(UAE
Civil[Procedures[Law.JArticle[12160states interCJalia thatliflJarbitrators
exceedIthel1limitsl]of(Ithe Ipowers[igiven[Itollthem[lin[Ithellarbitration
clause/agreement,[suchawardWwill[belinvalid,atleast(tolthelextent[that
itfincludeslidecisions[that havelbeenmadel beyond thelpowers[lofl the
arbitrators.

Ultimately,(thelawardWwillltakelthe formloffaljudgmentandlasisuchlitlis
imperative tolensurelthatlitfis[asllegallylsoundlaspossible[solthatlits
nullification by the TUAE[Courts[lis[Javoided[landthat‘throughoutlithe
Arbitration[procedurelattentionlis[focusedlontheniltimatevaliditylof(the
arbitrationlaward.



BTheLaw Governing/thelArbitration/Agreement

Onellofl'thellproblemswhichllarise[lfrom[Japplyinglithellchoicelloflllaw
approachltolthelarbitrationlagreementlis[whether(thatlagreementshould
belcharacterizedassubstantive or[procedural.[Inlthelformerlcase, the
arbitrationlagreement(willlbe characterizedlaslal¢contract, wWhereaslin the
latter('thelTlawllgoverning(ithellarbitrallprocedurewill[Jalso'govern[ithe
arbitrationlagreement.

Infajudgmentideliveredin[1991[(priorito/thelénactmentlof(the[UAEICivil
ProceduresLaw),[lthe['DubailiCourtofl 'Cassationheldllthat ..t lis[la
generally admitted principle that thelvalidity andeffects of thel arbitration
agreementlbellgoverned by thellaw lofIthe(lseat lof larbitration(...”.['The
parties[Thadllagreed(in[Itheimain(Icontractlito[refertheirlidisputes[ito
arbitrationJunder thel] rules( ofJ conciliationland[ arbitration] ofCI the
InternationallChamberlofflCommercelin[Paris.[Subsequently Frenchlaws
werelapplied. {DubailCourtloff{CassationlICassationAppealNo.[293year
19910 10/11/199100 andl Cassationl] Appeal] No.[0 1310 year] 1801 [J
15/02/1998).

Thelabovejudgmentlsimplylconsideredthelapplicabilitylof(thelawlofthe
seatloflarbitration(tolthelvaliditylandeffectslof(thelarbitrationlagreement
aslanfadmitted/general principle[withoutlanyfurtherlélaborations.

Alcarefullreviewlof[Egyptian/jurisprudencelandpublicists’lopinionshows
thatthe'DubaillCourtloflICassation[ruling fallsCin[line[with[[Egyptian
jurisprudencelon/thelatter.[In(factthe(EgyptianCourtlof(Cassationlhad
heldlinlseveralljudgmentsithat “thelvaliditylandeffects ofl the arbitration
agreementlishouldbellgoverned1bylthelllawlof Jthellseat lof larbitration,
provided(thatthelprovisions ofl suchllawlarelhot contrarytol Egyptian public
policyll..”.[(Egyptian[Courtloff{CassationTICassation[Appeal[No.[24 S[year
S001121/01/1985)also[{EgyptianCourtlof(CassationTTCassation[Appeal
February(9,1981and[Cassation[Appeal June1983teferred tolin Munir
Abdul’Majid[Treatise[on¥General[PrinciplesCofl LocallandlInternational
Arbitration”)

Thelabovejudgmentsi¢learlylconsideredthatthearbitration’agreementiis
ofClallproceduralllnatureJandthereforeJsubjecttoJArticle J(22)JofJthe
Egyptian(Civil[CodelsimilarltolArticle(21)of(thelUAE[Civil[Transactions
Law.[Similarlylthe Dubail Courtlofl Cassationladoptedlaltesolutionlthat
thevaliditylandleffectsof(thelarbitrationlagreementwouldbelgovernediby
thellawl ofl(thelseat[ of(arbitration.[The Dubail Courtlofl Cassationlthus
implicitlyicharacterized['thelJarbitrationllagreement(las[Jproceduralland
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appliedlanladmitted principlethatthelarbitrallprocedurewasmecessarily
governed bythelawlofthelcountrywherethelarbitrationwasrheld.

However,[the[UAE[beinglalcivillcodejurisdiction,therelexists[nholformal
and[1bindingllsystem[]ofljudicialll precedents, lwhich[Imeans[Ithatlthe
decisionsloffalcourtlinionelcaseldonhot’havelbindingauthoritylinfanother
case.

ClTAutonomy/of'thelArbitration'Agreement

ThelAutonomyloflthelarbitrationlagreementfrom(the mainl¢ontractigives
risetolatleasttwoldirect/consequences:(first,[thelarbitrationlagreementlis
unaffected(bylthelstatusloflthelmainlcontract.[AslalTesult, the(validity of
thelarbitrationlagreementidoeshotldependionithatof themainl¢contract;

AndlIsecondly,lthe[larbitrationagreement may(bel'governed[bylla law
differentfrom[Ithatigoverninglithe ‘mainlicontract. 'This[lis[truellif(ithe
arbitrationlagreementlis[subject[tolalparticularCnationalllaw,following
thellapplication(]ofl] traditionallchoicel of(1law(lrules. 1 Thellarbitration
agreement{wouldbeltonsideredal*severable part”’whichtheparties or
evenlthel¢ourtsimaylsubjectitolallawlotherthan/that/governing/the restlof
thelcontract.

Itrshouldlbelemphasizedattheloutsetthat[the term[fautonomy” hasla
duallimeaning.Itl[is[sometimesuisedlinlitstraditional’sense, Whichlis[to
referto’ thelautonomylorlseverabilitylof( the arbitrationlagreement/from
thelmainlcontracttolwhichlitltelates.[Sometimesthough, the[autonomy
of thelarbitrationlagreementlisiteferredtolaslautonomyfromfalllhational
laws”OwhichDisOanOentirelyCdifferentCconcept, related OtotheissueCof
selectionlof theltuleslonlbasislof(Wwhich[thelexistenceland Vvalidityloffan
arbitrationlagreementimustibelassessed.

Whatlreallyltoncernsluslinlthis[paperlis[thelautonomylinlitsitraditional
sense,meaningthelautonomylofithelarbitrationlagreementfromthelmain
contractlinwhichfts{ncorporatedorfowhichlit(relates.

ThelCivil[ProceduresLaw(temains(totallylsilentlonthelissueloflautonomy
of 'thellarbitrationllagreement,Jand Jon[lother[lissues[from[which[Isuch
principlemaybelderived.

As[forlcasellaws, welhavemadelalthoroughlsearchltollocateprecedents
issuediby[UAElcourts[which[maylhaveladdressedthelissueloflfautonomy,
butldueltolthelfact thatthe[UAElisaljyoung jurisdictionlandthatlits
Federalllaws,includinglthe[Civil[ProceduresLaw, Wwerehewlylenacted, it
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was[difficult[tofind (anlestablished [jurisprudencebrliteratureonlthis
issue,savelfor(thejudgmentswhichlarelteferencedhereunder.[Welhave
alsollextendedlourllsearchllintolIprecedents(lof(ithe[1Egyptian[1Court[]of
Cassationlbecausejudgmentslissuedbythe EgyptianCourtlof(Cassation
arelrelied iponrheavilylbyTUAE[Courtslinlinterpretinglitsflaws[since(lUAE
lawsln[generallarelalmostltextualcopiesiofl(Egyptianlawslandlsincemost
oflthejudgeslin/Dubailand[UAEl¢courtsiare Egyptianjudges. Welhavelalso
researchedlaws[innheighbouring jurisdictionsandwritingslof(the most
qualifiedpublicistslonlinternationallarbitrationlin(EgyptlandtheMiddle
East.

Alcouplelofjudgmentslissuedby[UAEl¢courts, which[we havebeenlable(to
site,[basicallystate[that(the[nullityloflthemaincontract[in(whichlthe
arbitrationlclauselis[incorporated,lentails(thenullitylof(thearbitration
clauselitself.

Inlthisfregard, thelAbuDhabiFederall(SupremelCourtuipheldiinlalcase
wherein[thelcourtlconsidered alcontractloffmonetaryspeculationfashull
andvoidforCbeinglcontraryltolthepubliclpolicy, thatlthehullityloflthe
mainlIcontractllentailsithelInullityllof ithelarbitrationlIclause.l](Federal
SupremelCourtTICassationAppealNo.209(year15122/01/1995).

ThelsamelprincipleCwaslconfirmedlinlajudgmentldelivered by the[Abu
DhabillCourtUofllAppeal,JinUalsimilarCcasellconcerninglallcontractJof
investmentlinspeculationCof[‘currency, ‘and fupheld CbyltheCAbulDhabi
FederallSupremeCourtlinftslJudgmentNo.[144[6f(1999.

Furthermore,inJanotherjudgment, ithe['/AbullDhabil FederalllSupreme
Courtrheldlthatlthehullityloflthe[mainlcontractlin(whichithelarbitration
clauselislincorporatedisCalpreliminarylmatterCwhichfallsCoutsidethe
jurisdictionofl thelarbitratorsfandlmustlbelsettled byl thel court before
referring theldisputeltolarbitration{FederallSupremelCourtIICassation
AppealNo.[B5year16[M127/11/1994andCassation[Appeal No.[131[year
1811115/02/1998).

InCconclusion,lalthoughlthelabovejudgmentsdomnot tlearlyldiscussithe
principleloffautonomy,however(their(tulingldoesnotlfalllin(line[with(the
casellaws[ bfl bther[jurisdictions[wherelthe autonomy ofl thelarbitration
agreementlis(tecognized.

Allcarefullreviewlof[|Egyptian(jurisprudencelishows[Ithat[Jprior(itolthe
enactmentof( the[nhew[ EgyptianArbitration[Law[No.[270f(11994 which
clearlyladoptedithelprincipleloffautonomy; Egyptianjudgmentsiwerehot
alignedwithsuchprinciple. Themostlqualified "[Egyptianpublicistson
internationallarbitrationwerelin/disagreement. Dr.[/Ahmed/Abul(Wafa,the
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leadingEgyptianpublicist,inthisfreatiselonfConsensuallandMandatory
Arbitration”Crejected UtheOprincipleJofJautonomyonJgroundsthatthe
arbitrationlclause maylhot[belsevered fromthe mainlcontractlandlthat
thelarbitratorimaymotrhavethelauthoritytoldecidelonltheValiditylofithe
arbitration] agreement(] (Contra.[] Dr.[] Samiall Rashed[] —[] treatise[] on
“Arbitration]in[] Private[] International’l Relations”).[] This[1explains(]the
decisionslofflUAEl¢courts.Infactlaswelhotedlearlier, judgmentslissued by
theEgyptianCourtlof[Cassationlarereliediponheavily(by(UAECourtsiin
interpretingfitsilaws.

However,after(thelenactmentlof(thehew[Egyptian(ArbitrationLaw[No.[27
0f(11994,1theJautonomy(Jofl1thellarbitrationagreementliwas[naturally
recognized[] byl Egyptian[] courts,[] which[] hasl] seeminglyl] influenced
subsequentidecisionsCof (TUAEcourts,particularlythatthereJexistsno
legalloritextuallimpedimentWwhichmay[precludelthefecognitionloflsuch
principle.

InTfact,OthelDubaillCourtlofICassationJupheldinfalirecent landmark
judgmentidelivered in2002thatthehullitylof themain¢ontractlinwhich
thellarbitrationliclauselfis[incorporatedlidoesmotlmecessarilyllentail lthe
nullityllofl'thellarbitrationlIclausellitself(/(DubailICourtllofICassation[[]
Cassation[AppealNo.[157year2002[112/6/2002) Thelabove judgment
simply(’ considered[1thellseverabilitylofl1thellarbitration[Iclausellasllan
admitted(generallprinciplewithoutlanyfurtherlelaborations.

DiTAssignment/of(the/Agreement/containing thelArbitration/Clause

ThefundamentalCquestionlraised Dby theCassignmentofJlaCcontractllis
whetherlitlshouldbeltreatedaslthelsimultaneouslassignmentlofl rights
and[] obligations,[] where[] the[ respectivel] conditions(] for(]eachl]of(]the
transactionsimust(belsatisfied, orfas(thelassignmentloffanlindivisiblelset
of reciprocalllobligationslIsubjecttollanautonomous(legal regime. The
assignmentlofl(ithe[Imain[contractCcontaining(thearbitrationagreement
canlthuslbelseenl either[aslthelsimultaneouslassignmentlofl rightsland
obligations,orlas/thelassignmentlofthelagreementiasiawhole.

1TRules/Regulating/AssignmentunderUAElaws:
Therellexists[nolseparatellegall regimel forl the assignmentlofl contracts
under]UAE[1laws.[1An[]assignment[]of(Icontractllis[]consideredlas[lan
assignmentlofirightsfandobligationsloflthelassignoriunderlsuchlcontract
tolthelassignee.

Thelassignmentloflobligations(isregulatedlandgoverned by the UAE[Civil
TransactionsLaw.



Inlthis[regardlArticle([1109]ofl the[Civil Transactions Law[ provideslas
follows:

Article[1109]:

“InCorder_forlan_assignment tol bel valid, therelmust be thelconsent bfl the
transferor,theltransferee,land(the ¢reditor...”

Accordingly, [ thelJ Article[l basicallyl] statesIthat[inTJorder forJallvalid
assignmentloffdebttoltakelplace,[alllpartieslinvolvedlinlthelassignment,
namelyltheldebtor, thelcreditorfand thelassignee musticonsentltolthe
same.

Asforlthelassignmentlofltights,[the[Courtlofl Cassation hasltuled[that
althoughlthelassignmentlofltrightslis(hotlregulated[under[UAElaws,[its
rules[] and (] regulations] may[] bel] constructed] based] onlJ] prevailing
commercialllcommon[practicesCJandJcomparative[llaw, Jand Thence[lits
validity['andenforceabilityl lagainstthelobligorlis[only contingentlupon
notificationlofthelassignmentitolthellatter.

Bearingllin[lmind[ithatthellassignmentofl lan[Jobligation/requires(the
consentloffalllparties, andthat[thelassignmentloflalcontractlimplies’an
underlyinglassignmentloflobligationsrarising/therefrom,wel¢oncludelthat
suchlanassignmentlofCicontractUsimilarlyrequirestheJconsentofall
partiesinvolvedlinthelassignment.

Thelassignedlobligationsandtightslaretransferredfolthelassigneelin(the
samelshapelandformlasltheylexisted before[suchlassignmentandlthe
debtor/creditoriwhoseldebts/rightsChavebeenlassignedshalllbelentitled
tolraiselagainst/thelassigneelthelsamelpleasandldefences’helhaslagainst

thelassignor.

2(TAssignment/of Rights(Underan/Arbitration/Agreement:

ThelldominantltrendJin[Tpublicists’ T writings[holds[thatan[Jarbitration
agreementlis[hotlonlylvalid(betweenthelparties, but’canlalsolbeltelied
uponlagainstlitheir[heirs, theirllegatees, their‘assigneeslandall[those
acquiringlobligations.

Thelonlylexceptionslarelcases[wWherelthelarbitrationlagreementlisidrafted
inCsuchlalwaylastoCexcludesuccessorsCandassignees.[Inifact, TUAE
SupremelCourtslconsistentlyheldthatlarbitrationfisfanlexceptional way
ofCdisputelresolution, [restricted tolwhat[theparties[specifically[agreed
withllregard(itolIreferringlithelldisputelltollthellarbitrators.[1Hencellan
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arbitration] agreement(] reflecting[] thel] parties’’] intentions[] mustl] be
interpretedliterallylandmotlextensively.

TheDubaillCourtlof Cassationdeliveredallandmark(decisionin[2000
(Contractllofl 1 SupplyllandInstallation[lof ' Mechanical, | Electricallland
Sanitaryllworks,[1between[lthe I Main[IContractor JandallSubcontractor)
wherebylitlheld(thatlif(thelarbitrationlagreementlislincorporatedinlthe
mainltontract, landonelofltheparties[toltheimainlcontractlassignslits
rightsfandlobligationsuinderlsuchl¢contract(tolalthird[party[wholconsents
toltheJassignment, JwhetherOin JanexpressJorJimplicitUmanner,the
assignee will[replacelthelassignoriinfhis[commitmenttolthelarbitration
clause.[[DubailCourtlof(Cassation+Cassation[Appeal No.[537year(1999
—[23/04/2000)

Seeminglylthel Dubail Courtlofl Cassationhasladoptedtheltule thatlthe
“Acceptancelof the[Assignment of thel Main[Contract Raises o Presumption
of Acceptancelof thelArbitration/Agreement.”

Inlifact,[thellsignaturellof(lallcontractlicontainingllanarbitrationclause
constituteslacceptancellof( boththemainlicontract andlthelarbitration
agreement.[Likewise, acceptancelofltheassignmentloflalcontractiwhich
containsl]an[larbitrationlIclausellmust[lleadItolIthellconclusion,Jin[Ithe
absencellofllalclearlindication[tollthellcontrary,lithatlthe ‘assigneellhas
acceptedithellcontractlJaslalwhole,JincludingtheJdisputeresolution
provisions.

Furthermore,[inlourlopinionthelabove judgmentlclearlylsetsfaltulelthat
forralllpurposeslintended,anlarbitrationlclauselincorporatedlinthemain
contractfisfanlancillarypartloffsuchlcontractlandlis(thereforelassignable
withlthelcontract(itself.

However, ] the[] abovell judgmentl] examines[]thel] enforceabilityll of"' the
assignmentJoflitheJarbitrationJagreementfromthepointTofllviewJof
enforceabilityllagainst1thellassignee.[1Wellbelievellthat[]thellconditions
governing[ thelenforceabilitylofl theassignment mustlalsol belexamined
from[thepoint ofl viewofCenforceability of( theassignmentagainstithe
initial’¢colcontractor.

Inffact,[thelassignmentloffanlarbitrationlagreementlseekstolchange the
statuslquolintwolways.[First,lit[placeslahew/party-thelassigneelor,fnore
generally, [ thelbeneficiaryofl thel transfer-underanlobligation(itolrefer
disputesltolarbitration,JandprohibitsitCfromCapplyingtolthecourts.
Secondly,thelinitial[colcontractor ofl thelpartylassigninglthelarbitration
agreement(faces, whetherlaslclaimantlorldefendant,lanladversarylother
than(thelpartywith[which/it(initially[¢contracted.
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Aslalresultof 'thellassignment[lof('the[Jarbitrationllagreement, ‘thelicol]
contractorlofitheparty[whoselobligationlislassignedwilllbeldealingwith(a
newlcontractualipartner.[Themainlquestion this(taiseslis[whetherlit(can
occurwithoutlthel¢consentlofthelinitiall¢olcontractoriwho,havingentered
intolanCarbitrationCagreementwithalparticularCpersonlorentity, (mow
findslitselflinfaldifferentlsituation.IflitTacceptsthehew situation, either
expresslylortacitly, therelisinoldifficultylandthelonlylissuelwill(bethatlof
therarbitrationfagreement’slenforceabilitylagainstithelassignee.If,[onlthe
other(Jhand,Jtheinitial[0colcontractorrefusesitollbelJboundJbythe
arbitrationagreementlvisfalVis[allparty otherthan(thatlwithwhich[it
originallyldealt,is(its[¢onsenthecessarytolgiveleffect fothelassignment?

Theoretically,thelanswerlshouldbelin(the affirmative, thatthel¢onsentlof
thelinitiallcolcontractorCis[hecessarytolgiveleffect(to thelassignmentlof
theinderlyingmainl¢ontract/containing/thelarbitration’clause.Infactlas
welearlierfhoted, therelexistsholseparatellegaltegimelfor(thelassighment
of contractsiunder[[UAE[laws. Hence, anlassignmentlofl theunderlying
mainlcontractitontaining thelarbitration(¢lausemaylbelconsideredasian
assignmentlofirightsfandobligationsloflthelassignoriunderlsuchlcontract
tolthelassignee,landthereforerequiresthelconsentloflalllpartieslinvolved
inl[1thelassignment,[]including(]thel] coltontractor,[] particularly[ where
expresslacceptancellbyJthelinitial[l colcontractorlisrequired for(Ithe
assignmentlofithelarbitrationlagreement.

Tolconclude, lweJbelieve Jthat[arbitration Tmaylbe Jthe[JmostJadequate
disputeliresolutionimodellavailablellonllthelllocallimarket, forfdisputes
related(tolinternationall¢tonstructioncontracts.[However, incertainties or
silencel] under(’ the] UAE[] Civil[] Proceduresl] Codel] regarding[| certain
fundamentallissues,landprocedurallcomplexitieslead1s[tolbelievelthat
thellsolution[Ifor(lsuchlIdilemmasl(ilieslin[lthe[lamendment[of inational
legislation.



